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EDITORIAL NOTES. 


THE LEGISLATURE now in session is so constituted that neither 
party has control of both houses, and its time cannot be profitably 
employed in political legislation. There has been indeed quite 
enough of that on both sides during the last few years, and the 
present is a good opportunity fur the lawmakers to devote them- 
selves to the improvement of the law, rather than to arranging for 
the control of offices. | 

The first subject to engage their serious attention is, of course, the 
all-engrossing one of preventing bribery and other anlawful influ- 
ences in elections. To the importance of this, public sentiment has 
now been thoroughly aroused, and politicians of both parties 
vie with each other in proposing the most efficient remedies. The 
ballot reform bill which was vetoed last Winter by Governor 
Green has been introduced again in the present legislature, and 
Governor Abbett in his inaugural address urges strongly the adop- 
tion of a measure which shall make the ballot what it was intended 
to be, a secret vote. He agrees with all those who have been 
most earnestly urging the reform, that none but official ballots 
should be used, that the names of all candidates should be printed 
on one ballot, and that the voter should be allowed to prepare his 
ballot in a private room, from which he shall proceed directly to 
the ballot box. He only differs from them in suggesting that the 
voter may be allowed to receive and mark his ballot beforehand. 
This, he says, would be less dangerous to secrecy than to allow illit- 
erate voters to be assisted by officers in marking their ballots. 
Whether this is so we are inclined to doubt, but if all are in earnest 
to attain the object there need be little difficulty in agreeing upon 
the means to be used. Quite as important as the secret ballot are 


provisions for limiting the expenses of elections, and setting aside 
3 
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elections for fraud, and we are glad to see that the Governor recom- 
mends stringent legislation for detecting and punishing bribery, 
limiting and making public the expenses of candidates and their 
supporters, and for summarily setting aside elections for bribery 
and fraud upon judicial investigations. We have often called 
attention to the efficiency of the system adopted in England, by 
which a candidate forfeits his seat upon proof of any corrupt prac- 
tices on his behalf. There is already a statute in New Jersey pro- 
viding for setting aside an election on a summary investigation, 
but it will not be efficient until the law provides also for limitation 
and publicity of election expenses, and specifies more clearly what 
expenses are legitimate and what are illegal. 


Tue EFFICIENCY of the English system in dealing with elections 
of members of Parliament is due to the fact that the right to the 
seat is effected by the result of the investigations of a judicial 
tribunal. Contested elections are no longer determined there by 
the vote of the very persons whose control of the government 
depends upon the decision of the contest. Although it is doubt- 
less true in England that the House of Commons at least is the 
judge of the elections, qualifications, and returns of its own mem- 
bers, yet in England the house long ago delegated this power to a 
select committee which really acted judicially, and now it has dele- 
gated the power to certain of the judges of the High Court, and 
the contests are decided upon evidence and without prejudice. 
Our constitution only gave to both of our houses the power the 
English House of Commons then had, but whether, since the power 
is given by the written constitution to the legislature in its separate 
branches, it can now be delegated by it to the judiciary is very 
doubtful. There is difficulty, as Judge Scudder suggested in the 
New Brunswick election case reported last month, 13 N. J. L. J., 
p. 26, whether summary power can be given to the judges to affect 
the title to any office except by proceedings substantially in accord- 
ance with the common law, but it is certainly very desirable that 
as great and efficient power as possible be given to the courts to 
investigate and determine all contested elections and all cases of 
corrupt practices connected therewith, so that the party in the 
majority may not be able to condone bribery and corruption for 
the purpose of maintaining its power. It may be that some day, 
we or our descendants shall look back upon such scenes as occurred 
in the New Jersey Assembly four years ago over the Camden elec- 

. tion case, with the same feeling of wonder and present complacency 
~ as that shown by Mr. Morley in his recent sketch of Sir Robert 
Walpole, where he describes the divisions in the House of Cow: 
mons in 1741, which resulted in the fall of Walpole. The divisions 
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were not upon the measures of the ministry, nor upon a resolution 
of want of confidence, but in a series of decisions upon contested 
elections, and Mr. Morley is obliged to explain to English readers 
of to-day that ‘‘disputed elections were then decided, not as 
now, by a judicial tribunal, nor as in the interval between then and 
now by select committees, but by the whole house and without a 
pretence of judicial impartiality.”’ And in 1741 it was by the 
decisions of the house upon election petitions, that Pulteney and 
Carteret came into power, just as in 1881 it was upon the decision 
of such cases in 1886 the control of the New Jersey Assembly was 
obtained, even though the courts afterward punished the noto- 
rious corruption by which the election of the member admitted 
was brought about. 





SINCE, AS WE HAVE SAID, political discussions will not be profit- 
able to either side in the present session, the legislature might as 
wel] devote some attention to the homely subject of the constitu- 
tion and practice of the District Courts in cities. These courts 
have now fully established their title to existence, and there is no 
danger of a discussion of them leading to their abolition. They 
afford a cheap and speedy means of applying the law to the decis- 


ion of cases involving small amounts. Such cases are by no means 
trivial, and the contests are often quite as serious as those over 
large sums of money, and it is quite as important that they should 
be decided according to law rather than by the sense of justice 
of some squire chosen by the plaintiff. 

The statutes regulating the jurisdiction and practice of the courts 
are somewhat confused and uncertain. The courts in Newark are 
constituted under a different act from that governing the courts in 
other cities, and some amendments intended to apply to all the 
courts apply in terms only to those organized under the general 
district court acts. It is open to serious doubt whether these 
amendments are general laws and within the constitution, and it 
has even been doubted whether the general district court act is 
itself constitutional, since it does not apply to the city of Newark. 
The Newark act was held to be valid in Field v. Silo, 44 N. J. L., 
(15 Vr.) 359, but we believe there has been no direct decision upon 
the constitutionality of the genera] act, which is in fact not general 
because it has been held not to repeal the Newark act, for in 
Rutgers v. New Brunswick, 42 N. J. L. (13 Vr.) 51, the Supreme 
Court expressly declined to decide whether the act was or not an 
act to regulate the internal affairs of cities. There are many other 
difficulties arising out of the piecemeal legislation concerning these 
courts, but we discussed them in detail in an article in this Journal 
two years ago, 11 N. J. L. J. 4, and made suggestions for a revis- 
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ion of the statutes. We only wish to call attention to the matter 
again at this time and to urge that some definite action be taken. 
It is especially important that better provision should be made for 
appeal on questions of law, and we would suggest that the best 
way would be to allow bills of exceptions and writs of error accord- 
ing to the practice of the common law courts. This could be done 




















































] 
without the expense of a stenographic reporter, just as it used to 
be done in the higher courts by means of the notes of judge and 1 
counsel before stenographers were used, and as it is done in all ] 
courts in England to-day. It is slow and requires painstaking, but C 
it avoids cumbering the record with much useless lumber, and the 
expense of the shorthand report puts it out of the question in a 
small causes. In the revision there should be a general law for all a 
cities, and no city needs at this time more than one district court. 

Pp 
JAMES A. MORRISSE, APPELLANT, AND CHARLES A. INGLIS, ET AL., RESPONDENTS ' 

(Court of Errors and Appeals. November Term, 1888.) 5 
Sale of Lands by Public Officer—Peti- ing the amount of sales by only 10.25 per tl 
tion to Set Aside for Inadequacy of Price—An cent. thereof. sl 
officer of the Court of Chancery exposed 2. Mere inadequacy of price is no ground 5 
lands for sale in parcels, as required by the for setting aside a sale made regularly and ac 
decree of sale and in strict compliance with without fraud where no accident or mistake 
his duty. He struck off one parcel to the has intervened to prevent fair competition ™ 
highest bidder therefor, whose bid was made -—the policy of our law respecting official m 
in good faith, without collusion or miscon- sales, not admitting the notion that such 
duct and who complied with the conditions sales must be opened because a greater sum th 
of sale. No accident or mistake, preventing can be obtained for the property. mi 
a fair sale of the parcels isshown. Held: 3. If the report recommending a sale by pr 
1. That the bidder ought not to lose the parcels and the decree confirming the same if 
advantage of his bid because another person appear by subsequent facts to have been 
is ready to give a greater sum for the tract based on erroneous opinions, it is not a mis- a 
as an entirety, than was brought by the sale take which will justify revoking a sale of 4 | 
of the parcels—the increased offer exceed- parcel made under the circumstances above ant 
stated. anc 
Appeal from an order setting aside a sale. y 
Mr. Stevenson for appellant. dir 
Mr. Pellet, Mr. Van Cleve and Mr. M. Dunn for respondent. aga 
The opinion of the court was delivered by T 
MaGIz, J.: Morrisse, the appellant, became the purchaser of a lol just 
of land in Paterson, sold in proceedings in equity, for the partition A 
of lands of tenants in common ‘under the following circumstances: ord 
The decree for sale was made on the report of a master before ine 





whom all the parties appeared and who, on depositions taken by 
him, reported that certain tracts, of which partition was sought, 
were so situated that a partition thereof could not be made withou! 
great prejudice to the owners, and that if those tracts were ordered 
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to be sold, they should be sold, not as an entirety, but in four par- 
cels particularly described by metes and bounds. 

On the coming in of the report, a decree was made directing a 
special master to sell said tracts, in the parcels described in the 
report. Pursuant to the decree the master exposed the lands for 
sale in parcels. Appellant bid for one parcel $5,800. This was 
the highest bid, and the master declared him to be the purchaser. 
He thereupon paid ten per cent. of his bid in compliance with the 
conditions of sale which he also signed. 

The other parcels were struck off and sold to other persons who 
also complied with the conditions of sale, the aggregate of the sales 
amounting to $28,570. 

Afterward the owners of the lands, parties in the cause, presented 
petition therein, stating the sales and representing their belief that 
if the master had been at liberty to offer the land as an entirety, it 
would have realized more, because they were informed that per- 
sons present at the sale would have given more than $28,570. if 
they could have purchased all the land. ‘The petition further 
showed that the owners had been offered by persons named $31, - 
500 in cash for the whole of said lands, which they wished to 
accept. It prayed that the sales made should be vacated and the 
master directed to return to appellant and the other purchasers the 
money paid thereon. 

A petition of similar purport was presented by another party to 
the cause, who held a judgment against one of the tenants in com- 
mon, who also represented that the sales, if confirmed would not 
produce sufficient money to pay any part of his judgment, while, 
if the latter offer could be accepted, his judgment would be nearly 
satisfied. 

The matter thus presented was brought to hearing on affidavits 
and admissions of the parties, the purchasers being represented 
and resisting the prayers of the petitions. 

After hearing, the court made an order setting aside the sales, 
directing the master to return the moneys paid thereon and to 
again expose the land to sale in the manner therein set forth. 

The appeal is from this order and it is insisted that it was not 
justified from the facts appearing below. 

An examination of the affidavits and admissions on which the 
order was ma‘e, shows that the sale was conducted hy the Master 
in exact compliance with the decree, and the law governing such 
sales. 

Nor does there appear the least ground for suspicion of collusion 
or misconduct on the part of the appellant or the other purchasers. 
That they bid in good faith, and on acceptance of their bid, com- 
plied with all the conditions of sale, is conceded. 
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The order appealed from was evidently based, and it is now sup- 
ported by argument here on two grounds: (1) that the price 
obtained at the sale was less than a resale would produce, and (3) 
that it was an error or mistake to sell by parcels, rather than as an 
entirety. 

It has long been the settled doctrine and practice of the courts 
of this State, that judicial sales, made without irregularity or 
fraud, and not affected by accident or mistake, will not be set 
aside for mere inadequacy of price. President, &c., Hassert, 
Saxton 1; Everhart v. Gilchrist, 3 Stock. 167; Marlatt v. War- 
wick, 8C. E. G., 108; Kloepping v. Stellmacher 6, C. E. G., 328 ; 
While v. Zust, 1. Stew. 107, whether a gross inadequacy of price 
will, of itself, be considered proof of fraud or justify interference, 
has elicited somewhat variant views from the Court of Chancery, 
Kloepping v. Stellmacher, wbé swpra; Smith v. Duncan, 1 C. E. 
G. 240; Marlatt v. Warwick, whi supra ; but here there was no gross 
inadequacy of price. The later offer for the land, exceeded the 
amount produced by the sales by only 10.25 per cent. thereof. 
Unless the settled practice is to be departed from, this difference 
is manifestly insufficient to justify an order depriving purchasers 
of the advantage of their fair purchase. 

It is, however, strenuously urged that the increased offer will be 
of substantial benefit to the parties, and particularly to the judg- 
ment creditor, and that as between the parties and the purchasers, 
equity should prefer the interest of the former. 

The practice of the English Court of Chancery in opening sales, 
whenever an offer of a greater amount for the property was made, 
was early declared not to have been adopted in this State, Sea- 
man v. Riggins, 1. H. W. G., 214. There is a uniform current of 
decisions, settling that official sales will not be opened, on the 
mere representation that more may be obtained for the property. 
Campbell v. Gardner, 3 Stock. 423; Conover v. Walling, 2 McCar. 
173; Clure v. Prall. 12C. E. G., 415. This well known practice is 
in accord with the policy of our law respecting such sales, which 
are required to be made, after advertisement sufficient to give 
publicity, by public outcry to the highest bidder. It is of the 
greatest importance to encourage bidding by giving to every bid- 
der the benefit of bids made in good faith and without collusion 
or misconduct, and at least when the price offered is not uncon- 
scionably below the value of the property. Nothing would more 
evidently tend to prevent and discourage bidding than a judicial 
determination that such a bidder may be deprived of the advant- 
age of his accepted bid whenever any person is willing to give a 
larger price. The interest of owners in particular cases must give 
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way to the maintenance of a practice, which, in general, is in the 
highest degree beneficial. 

Because of this uniformity of doctrine and practice, the main- 
tenance of which is required by public policy, I feel constrained 
to hold that the appellant ought not to have been deprived of the 
benefit of his purchase because other persons offered the additional 
amount for the whole tract. 

It is further urged that the sales were properly set aside because 
a mistake occurred prejudicial to the interests uf the parties. 

Where a mistake of fact has prevented a fair sale in the manner 
required by law, it may sometimes justify interference with the sale. 
But the alleged mistake here isin the judgment of the master, 
founded on depositions entirely justifying that judgment and in 
the decree of the court, confirming the report on the same proofs. 
The parties might have produced evidence to show the master that 
a sale as an entirety would be advantageous; if he had not been 
convinced by such evidences they might have excepted to his re- 
port: if, notwithstanding their exceptions, his report had been 
confirmed and a sale ordered, they might have appealed. But 
they could not acquiesce in his report, take a decree thereon, experi- 
ment with the sale as ordered, and then, if they deemed it did not 
turn out to their advantage, deprive bona fide purchasers who had 
bought under the decree the advantage of their purchase. 

The order appealed from is therefore not justified on either 
ground, and should be reversed. 


SAMUEL E. SMITH ». A. JUDSON CLARK. 
(Essex Circuit Court, October 4, 1889.) 


It is enough if it is in fact not sufficient, 
and this is to be determined by the jury 
when an action is brought against the officer 


Arrest for Non-payment of Taxes— 
Duties and Liability of Oficer—Trespass.— 
If an officer making an arrest has the war- 


rant in his possession, the arrest is notillegal _for trespass. 


because he has not the warrant with him at 
the time. Although an officer making an 
arrest is bound to exhibit his warrant on 
demand, yet if it is not demanded he does 
not become a trespasser because he does not 
exhibit it. 

An officer holding a warrant is a trespasser 
if he makes an arrest when sufficient prop- 
erty to make the debt has been tendered or 
can be found with reasonable diligence, but 
he is not bound to await a public sale to as- 
certain whether the property is sufficient. 


Charge to the jury. 


The officer is under no obligation to grant 
the defendant indulgence or delay and the 
fact that the defendant is embarrassed and 
unable to pay immediately does not cast on 
the officer any obligation to grant indulg- 
ence. 

These principles are applicable to a case 
of arrest for non-payment of taxes. 

Whether an action of trespass can be 
brought against the Receiver of Taxes 
for the act of a deputy collector in making 
an arrest for non-payment of taxes—quere. 


DeEPuE, J.: This, gentlemen, is a case, in more respects than one, 


of very great public importance. 


Taxation, the raising of money 
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for public revenue, is absolutely necessary for the support of 
organized government ; and the power of taxation is so essential to 
the public weal that the courts hold that a government is incapable 
of divesting itself of the right to tax. The law also provides for 
the method of laying taxes and for the mode of collecting them, 
and the duty rests upon every public officer so to perform his official 
duties that the law in that respect may be executed and the public 
revenues collected in the manner provided by law. On the other 
hand, the law prescribes the forms by which the performance of 
these public duties is to be exercised, and it is the duty of those 
who are intrusted with the execution of these duties to execute 
them in the manner prescribed by law; and a citizen, though a 
taxpayer, and though amenable to process for the collection of 
taxes, and though in default, is entitled to be protected from any 
illegal exercise of the powers conferred upon public officers. In 
that respect this case also has a public importance beyond that 
which would be expressed by the amount that is involved in it; 
and it is for that reason that I have given this case, since the trial 
commenced, an anxious consideration, that I should declare the 
law correctly, and an anxious consideration that, when it is de- 
clared, such a result may be reached by the verdict of the jury in 
this case as will result in the execution of the law. 

Now, with these preliminary observations, 1 turn to the merits 
of this controversy. 

The plaintiff on the second of March, 1889, was arrested and 
taken to the county jail and given into the custody of the warden 
of the prison. That taking was an imprisonment, and if it was 
unlawful, that is, not justified by the forms of law, the plaintiff 
was subjected to an unlawful imprisonment. The evidence shows 
that this act of taking was done, not by the defendant, Mr. Clark, 
the receiver of taxes in the city of Newark, but by Mr. Goble, a 
person holding under the city charter, in virtue of an appointment 
made in conformity to its terms, the office of deputy collector of 
taxes. Though I have had some doubt, and though I entertain 
doubts at this time, whether in this respect this action is not mis- 
conceived, yet, for the purpose of this investigation, and in order 
that the public questions involved in this case may be settled, I 
will assume, for the purpose of the present suit, that it is properly 
brought against the receiver of taxes. It is an actionof trespass. 
I will assume for the purposes of this case also that the action is 
proper in form. Indeed, in the view I take of the merits of this 
controversy, I think the action was properly brought in the form 
in which the plaintiff has brought his suit. So that I have suc- 
ceeded now in eliminating from this case all those perplexing legal 
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questions which belong to the category of technical questions, and 
I propose to submit this case to this jury on its merits. 

The evidence shows that the plaintiff was in default in the pay- 
ment of his taxes for the years 1886 and 1887. The amount due 
from him for taxes at the time of this arrest in those two years is 
the sum of $75.84. The amount you will please bear in mind, be- 
cause you will see in the course of my remarks that it is an im- 
portant question in thecase. The evidence shows that tax warrants 
had been previously issued for the purpose of collecting these 
taxes, that they were returned unsatisfied, and that alias warrants 
for that purpose were issued and delivered to Mr. Goble, the deputy 
collector, the one for 1887 on the nineteenth of January, 1888, and 
the one for the taxes of 1886 on the seventh of January, 1889. The 
city charter authorizes the collection of taxes by warrant. It 
authorizes the placing of this warrant in the hands of a deputy 
collector, and it gives him authority to proceed in the manner 
pointed out by the statute in the collection of the unpaid taxes. 
I will assume, also, for the purposes of this case, that the tax 
warrant that was delivered to Mr. Goble was in compliance with 
and in conformity to the provisions of the city charter. 

Now, the first question that arises in this case is whether the 
defendant, under the facts as disclosed by the evidence, is entitled 
to make defense under this warrant. It is insisted, in the first 
place, that the act of Mr. Goble in making this arrest was not an 
act in execution of the authority conferred by this warrant, for 
the reason that he did not have the warrant in his possession. The 
evidence shows that the tax warrant was delivered to Mr. Goble 
and that he had it in his possession—not in his custody, nor with 
him at the time he made this arrest, but that he had it in his 
custody and under his control. I charge you, gentlemen, in the 
first place, that that was a sufficient possession of the warrant to 
enable the defendant to make the justification under it. In the 
second place, it is insisted that the defendant cannot make defense 
under this warrant for the reason that he did not exhibit it to Mr. 
Smith at the time he took him into custody. The law is entirely 
settled that an officer taking the body of the defendant into cus- 
tody is bound te exhibit his authority provided it be demanded ; 
but if the defendant makes no demand of the sheriff or officer, and 
the sheriff or officer in fact has in his possession the process which 
gave him the authority to make the arrest, then my instruction to 
you is that the party making the arrest does not become a tres- 
passer because he does not exhibit the exact process under which 
the arrest was made. In point of fact all that was asked by Mr. 
Smith was by what authority the deputy took him into custody. 
He gave him this paper, which coutains an extract from this war- 
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rant in the language which I have read. So that the plaintiff, 
when he was taken into custody, was informed by the officer of 
the cause and the ground of his arrest. My charge to you is that 
under the evidence the defendant is entitled to use this warrant 
for the purpose of justifying this imprisonment. 

I turn now to the more important question in this cause, and 
that is whether, under this warrant, and under the circumstances 
disclosed 1n this case, the officer, in taking the plaintiff into cus- 
tody, wasa trespasser. That is a question that I have so shaped 
this case as to reach, and to present to the jury upon the merits of 
this controversy. The language of the warrant does not give the 
officer the absolute, unconditional right to take the body. It com- 
mands him, in the first place, to make the amount of taxes out of 
the personal property of the person against whom the warrant was 
issued ; and it gives him the right to take the body on condition 
that sufficient personal property is not found whereof to make the 
taxes. In the view I take of the law on this subject this would be 
the position in which parties are placed under a warrant of this 
kind. If either a defendant, under process of this kind, tenders 
property to the officer sufficient to make the debt, or if, by the ex- 
ercise of reasonable diligence on the part or the officer, property 
sufficient for that purpose could be found, the officer, in taking 
the body, becomes a trespasser, and his conduct in taking the body 
under such circumstances is illegal, because not in conformity with 
the terms of the warrant. But, although the defendant in a case 
of this kind may tender to the officer personal property for the 
purpose of levy, or although there be personal property of the de- 
fendant whereon to levy, yet the officer may take the body unless 
the personal property so tendered, or which may reasonably be 
found for the purpose of making the debt, is sufficient to pay the 
indebtedness ; and if personal property be found whereon to levy, 
but not sufficient to pay the debt, the officer is under no obligation 
to await the further execution of the process until by means of a 
public sale he may ascertain whether or not the property brought 
within the reach of his process may be sufficient for that purpose. 
Whether it is sufficient or not is a question not to be decided 
wholly by the officer, but it must be decided by the jury before 
whom the case is tried whether in point of fact, under the circum- 
stances disclosed by the case, there was property of the defendant 
within the reach of the officer reasonably sufficient for the purpose 
of satisfying the amount for which the process was issued, the 
failure of the officer to take which would be an abuse of process. 

The tax became due on the 20th of January, and collectible im- 
mediately on the arrival of the 20th of January each year, and 
taxes of the prior year became payable. The officers intrusted 
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with the collection of the tax have no discretion, except to proceed 
in the manner pointed out by the charter for the collection of those 
taxes. When the warrant is issued, and is put in the hands of a 
collector to execute it, it is his duty to execute it immediately. He 
is under no legal obligation to grant to the person against whom 
the warrant is issued any indulgence or delay whatever. A sheriff, 
getting process for the collection of a judgment, is bound to pro- 
ceed immediately. If he gives to the defendant any leniency or 
indulgence not prescribed by the terms of his writ, he proceeds at 
his peril. So with regard to these public officers when they get 
process of this character, it is their duty to proceed to the collec- 
tion of the tax in the manner pointed out by law, without being 
under any legal obligation to grant any indulgence whatever. 

Nor did the fact that the person against whom this process is is- 
sued is embarrassed, unable to pay his tax, or so situated that he 
cannot make payment immediately, as a legal proposition, cast up- 
on public officers an obligation to grant him indulgence. His war- 
‘ant, as soon as it comes into his hands, gives him a legal right to 
proceed immediately for the collection of the tax, and to collect 
the same as speedily as is required by the provisions of the law. 

If there was such property within the reach of the officer, suffi- 
cient in the judgment of this jury to make the amount of this tax 
by a public sale, and it was disclosed to this officer, his act in tak- 
ing the plaintiff into custody was illegal. If, on the other hand, 
the plaintiff denied that he had any personal property, or disclosed 
personal property which, he said, was insufficient for the purpose 
of paying these taxes, then the arrest was legal; and the officer 
was not bound to abstain from the execution of that portion of his 
warrant which commanded him to take the body, in case sufficient 
goods and chattels could not be found, of which he could proceed 
to make sale. In the meantime the party against whom process of 
this character is issued may be beyond reach. If, after examining 
the evidence in this case in the view of the law as declared by the 
Court, you find that the officer was not justified, and, therefore, 
the plaintiff's imprisonment was unlawful, then the next question 
will be the assessment of damages. That is a question which may 
be left very largely to the good judgment of a jury to give the 
plaintiff compensation just, reasonable compensation, for the in- 
jury that was done. If, on the other hand, the evidence leads your 
minds to the conclusion that. under the law as declared by the 
Court the act of this officer was legal, then he is entitled to a ver- 
dict. 
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SAMUEL FAITH, ET ALS., PARTNERS, ETC., v. GEORGE McNAIR BUILDER ; JENNIE 
ARMBRUSTER AND EDWARD FRANCIS, OWNERS, AND ANDREW 
RABEAU, MORTGAGEE. 


(Camden County Circuit Court, December Term, 1889.) 


Mechanic’s Lien—One Year—Owner— 
Unrecorded Deed—Amendment.—If in a me- 
chanic’s lien case it appear that the mater- 
ials were furnished on a certain day the 
lien claim filed and summons issued on the 
same day of the next year are filed and is- 
sued within the one year prescribed by the 
statute. 


deed was not recorded until after a lien had 
been filed and a summons issued, and the 
grantor died before the materials were fur- 
nished without having disposed of the prop- 
erty by will or conveyance of record, his 
residuary legatee is not the owner within 
the meaning of the mechanic’s lien law. 

An application to amend the claim and 


summons so as to name the true owner re- 
fused because such amendment could not 
affect the owner without legal service of 
the summons upon him. 


When the land for a building upon which 
materials were furnished had been con- 
veyed and the grantor had taken possession 
before the materials were furnished, but the 


Final hearing on agreed state of facts before Garrison, J. The 


facts agreed upon appear in the opinion. 
GARRISON, J.: This is an action under the Mechanic’s Lien Act, 
tried by the court without a jury. Interlocutory judgment has 


been taken against George McNair, builder. The question is raised 
by the pleadings whether the lien was filed within one year after 


the materials for which the lien is claimed were furnished. The 
materials were furnished on the 17th day of April, 1888. The lien 
was filed and the summons thereon issued on the 17th day of April, 
1889. I find that this a compliance with the requirements of the 
statute. The whole of the 17th of April, 1888, is to be considered 
as the day upon which the materials were furnished. The 17th of 
April, 1889, is included within the space of one year from the first- 
mentioned day. 

Jennie Armbruster, who is made a defendant as owner, by her 
plea in abatement raises the question that she is not the owner of 
the building described in the declaration. There is no notion 
made to strike out the plea. By the agreed state of facts upon the 
issue which the parties are agreed to try it appears that the title 
to the property in question was in John Armbruster prior to the 
24th day of January, 1880; that on that day a deed was made 
from John Armbruster to Caroline Francis for the said premises, 
since which time the said Caroline Francis has been in possession 
thereof; that the said deed had not been recorded by the said Car- 
oline Francis at the time of the furnishing of the said materials 
and the filing of the said lien and the issuing of summons thereon; 
that prior to the furnishing of said material the said John Arm- 
bruster had died and that said Jennie Armbruster was his resid- 
uary legatee, he not having disposed of the said property by will 
nor by any conveyance of record. The sole question arising upon 
this plea and on this state of facts is whether this said Jennie Arm- 
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bruster was the owner of the premises in question at the time of 
the furnishing of the said materials and the filing of said lien. 
Upon this branch of the case I find that she was not such owner. 
Judgment is therefore given for the said defendant Jennie Arm- 
bruster on her said plea. An application has been made by the 
plaintiff to the court to amend the proceedings with a view to 
bringing in, as owner, the said Caroline Francis. Inasmuch as the 
only purpose for which the owner can be madea party at this stage 
of the case is to obtain a judgment which will bind the building 
and lands described in the declaration, and inasmuch as such re- 
sult can only be reached when there has been legal service of sum- 
mons against said owner, [ cannot see my way clear to make any 
amendment which will accomplish the only result for which the 
amendment is required. 

Plaintiff excepts to the refusal on the part of the court to amend 
the lien claim and the proceedings by inserting Mrs. Caroline 
Francis as owner. 


Nore.—It does not appear that Jennie Armbruster was the heir at law, but only the 
residuary legatee and as such, of course, she was not the owner. It does not appear clearly 
whether this was the ground of the decision or whether it is held that the conveyance, 
though unrecorded was good against a prior creditor, or that possession was sufficient no- 
tice even though the deed was not recorded. This last has been held with respect to sub- 
sequent judgment creditors in a case where the possession was open and notorious. Hodge 
v. Amerman, 40 N, J. Eq., 13 Stew. 99.—Eb. 


HENRY H. VAN DYKE ». MARY R. OLIPHANT, ET AL. 
(Gloucester Circuit Court, December Term, 1889.) 


if the statutory notice has been served, a 
judgment may be entered, although a plea 


Practice—Afidavit of Merits—Motion to 
Set Aside Judgment—A statement under 


oath duly certified by the officer, although 

not signed by the affiant, is an affidavit. 
The verification of a plea, according to 

the statute, is not an affidavit of merits 


duly sworn to is filed within ten days. 

In an action ona note an affidavit that 
the note has been paid and discharged with- 
out saying to whom is not an affidavit of 


within the meaning of the act of 1889, and _ merits. 


On rule to show cause why judgment should not be set aside. 

George A. Vroom, Esq., for the rule. 

Robert S. Clymer, EHsq., contra. 

The plaintiff, whose declaration annexed to his summons was, 
as appears by the affidavit of the sheriff. served personally on the 
defendant, entered judgment nothwithstanding the defendant 
within ten days filed a plea, duly verified, and an affidavit in these 


words. 
GLOUCESTER COUNTY S88.: 


Mary R. Oliphant, being duly sworn on her oath, says that she 
is one of the defendants in this case, and the maker of the note, to 
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recover which said cause is instituted and that said note has been 
fully paid and discharged. 
Sworn and subscribed this sixth day of December, 1889, before 
me. Tuomas 8. Downs, 
Justice of the Peace. 


The defendant, Mary R. Oliphant, moved to vacate this judg- 
ment. 

Mr. George A. Vroom, in support of the rule, urged : 

1. That the affidavit is an affidavit of merits under P. L., 1889, 
p. 334. 

2. That the filing of the plea within ten days is a bar to the en- 
try of judgment. ‘ 

3. That the affidavit annexed to the plea complies with the act o 
1889. 

Garrison J., after stating the facts, said neither of the 
affidavits filed by the defendant is not signed, although 
the jurat in each case certifies that the affidavit was ‘*sworn 
and subscribed.”’ 

This is not fatal. The act in question does not require that the 
defendant shall subseribe to the affidavit, but that it shall be filed. 
The certificate as to the subscription is, therefore, surplusage ; as 
to the making of the affidavit it is presumptively conclusive. <A 
sworn statement in writing is an affidavit whether signed or not. 
Hilsman v. Ganard, 1 Harr., p. 124. 

The language of neither affidavit is, however, in substantial com- 
pliance with the act of 1889, Woodruff v. McGarigle, decision by 
Judge Depue. 12N. J. L. J., p. 384. 

But the defendant urges that the facts set up by her in 
her affidavit of merits show her defense to be just and legal. 
The action is on a note made payable to a payee and is now held by 
an assignee. Under these circumstances the allegation of the de- 
fendant’s affidavit that ‘tthe note has been paid and discharged,”’ 
is but her conclusion from facts undisclosed. To whom was this 
payment made’ To the assignee? To the payee, or to a third 
party? The facts not being stated, I cannot say that the payment 
defendant had in mind constitutes a ‘‘just and legal defense.”’ 
There is, therefore, no affidavit of merits. 

The only remaining question is whether the filing of the plea 
within ten days is a bar to the entry of judgment, in the absence of 
an affidavit of merits. This calls fora construction of the act of 
1889. Previous to the passage of that act a defendant had thirty 
days from the service of the declaration within which to plead. 

The effect of the act of 1889 is twofold : 

1. It deprives the defendant of this right to plead within thirty 
days, unless he has within ten days filed his affidavit of merits. 
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2. It authorizes the entry of judgment at the end of ten days, 
unless the defendant shall have filed such an affidavit. 

The practical result is that in.the class of cases contemplated by 
this act an affidavit of merits must be filed, or judgment may be 
entered in ten days; if it is filed in time the defendant has the or- 
dinary period within which to plead. 

In fine the affidavit of merits must in this class of cases be filed 
whenever a defense is to be put in. 

The rule to show cause is dismissed. 

Note.—We think it may be doubted whether the learned judge was right in holding 
that the statute was not satisfied by the filing of a plea duly verified. It does not appear 
that stress was laid upon the fact that the plea was verified, but if the plea was accom- 
panied by the usual affidavit and was filed within ten days, the defendant certainly did 
comply with the statute which requires that he file an affidavit that the affiant believes 
that the defendant has a just and legal defense to the action on the merits of the case. 
This is the language of the affidavit annexed to a plea, and surely if a defendant, having 
filed such an affidavit alone is entitled to twenty days more to plead, he ought not to have 
a judgment entered against him, because he has already filed his plea with the affidavit. 


Ep. 


— 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Decisions Announced Jan. 20, 1890.) 


IN THE MATTER OF THE APPLICATION OF ORESTES CLEVELAND, MAYOR OF 
JERSEY CITY. 
Constitutional Law—Municipal Corporations—Acceptance of 
Provisions of a General Law. 


On writ of error from the order of the Supreme Court, upon an 
opinion reported in 51 N. J. L. (22 Vr.) 319. 

Argued at June term, 1889, by 

Messrs. R. B. Seymour and Gilbert Collins for plaintiffs. 

Messrs. W. D. Edwards and Leon Abbett for defendants. 

Opinion by Van Syoxent J.: A_ statute authorizing the 
mayors of all the cities in the State to appoint the principal 
municipal officers, such act to take effect in such cities as shall 
accept it, at a popular election, declared to be constitutional. 

2. The fact that divers results may flow from the execution of 
granted powers of local government does not render the enabling 
statute special or local. If the same powers are bestowed on all 
municipalities of the same class, the law is general. 

3. The statute authorized the respective mayors of the cities by 
proclamation to call an election to decide upon the acceptance or 
rejection of the act. Held, that in case the mayor was absent, and 
the charter in such contingency vested the powers of the mayor- 
alty in a specified officer, such officer could proclaim the election. 

4. A misrecital of some of the provisions of the act in the 
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proclamation of an election held not devoid of legal effect (sic) 
the act not requiring their insertion in the proclamation, and there 
being nothing to show that the error affected the result of the 
election. 

5. It is competent for the legislature to provide for the speedy 
determination of the controversies relating to municipal affairs, 
the statutes securing the incumbents of such offices the same rights 
in substance that they could have had if the procedure had been 
by quo warranto. 

Order affirmed. 


Nore.—The discussion in this opinion is devoted entirely to the first two propositions 
the last three are quoted as the summary made by the Chief Justice in his opinion in the 
Supreme Court, and are approved and affirmed by the Court of Errors. We must confess 
that even this affirmance does not satisfy us that the Supreme Court really decided that 
the misrecital was not devoid of legal effect. The decision was that the proclamation, not- 
withstanding the misrecital, was not without legal effect. Ep. 


ALBERT L. HAYNES v. CITY OF CAPE MAY. 


General and Special Statutes—Implied Repealer—License 
Penalty—Record on Writ of Error. 


Mr. Herbert W. Edmunds for plaintiff in error. 

Mr. Richard T. Miller for defendant in error. 

Opinion by Drxon J.: General statute passed in pursuance of 
Art. IV, See. VII, Par. 11, of the State Constitution, will repeal 
all inconsistent provisions in special laws, whether an express 
repealer be stated or not. 

2. General statutes passed in pursuance of the same clause of 
the Constitution so far as they deal with the subject matter of 
prior special laws will be considered as evincing a legislative intent 
to supersede those earlier laws, and they will abrogate and annul 
them. 

3. In authority conferred on municipal corporations to license 
certain occupations, and to prohibit persons not licensed from en- 
gaging in them will warrant the imposition of a _ reasonable 
pecuniary penalty on those engaging in them without licenses. 

4. Although one provision of a municipal ordinance be bad, 
a distinct or independent provision is not thereby defeated. 

5. A mere statement of the facts agreed on by the attorneys of 
the parties without any record or bills of exceptions is incapable 
of presenting any legal error requiring the reversal of a common 
law judgement, citing Ruckman v. Demarest, 32 N. J. L., (3 Vr.) 
528; Pray v. Jersey City, 38 N. J. L., (4 Vr.) 506. 

Judgment affirmed. 





COURT OF ERRORS AND APPEALS. 
CHARLES E. LEEDS ». RICHARD A. F. PENROSE. 


Specific Performance—Laches—Condition Imposed Upon Allow- 
ing Defense of. 


Mr. Cooper and Mr. Pancoast for appellants. 

Mr. Crandall for respondents. 

Opinion by Drxon, J.: Specific performance of a contract to con- 
vey lands will not be ordered when the complainants have unreasona- 
bly delayed the filing of their bill, and the defendant has mean- 
while made extensive improvements upon the land greatly in ex- 
cess of its original value. 

2. Under a bill for specific performance it appeared that the 
complainants and others had conveyed to the defendant a tract of 
land with the understanding that the defendant should reconvey 
to the complainant a part of the tract; that then a dispute arose 
with regard to the quantity to be reconveyed and the defendant 
executed and delivered a deed for less than the complainants were 
entitled to ; and that the complainants were chargeable with laches 
in not filing their bill for a conveyance of the residue -until after 
the defendant had made extensive improvements thereon. Held, 
that, as a condition of sustaining the bar of laches interposed by 
the defendant’s answer, the Court would require the defendant to 
pay the complainants what would be the present value of the resi- 
due, if the defendant’s improvements thereon had not been made. 
Decree reversed. 





PYATT v. PYATT. 
Guardian and Ward— Accounting. 


This was an appeal from an order of the Prerogative Court upon 
the account of a guardian. Held, that the Prerogative Court has 
jurisdiction over the account of a guardian containing items, both 
before and after the ward came of age, but that the Court cannot 
charge the ward in such an accounting with advances for board 
and maintenance after the ward came of age. The accounting of a 
guardian relates to the disposition of the estate of the ward in 
the hands of the guardian. The order of the Prerogative Court, 
so far as it disallowed the items before the ward came of age, was 
reversed, and in other respects it was affirmed. 


DARCY v. DARCY. 


Tax Commissioners. 
The Supreme Court in this case sustained a tax made, against 
the prosecutor, a resident at Newark, in respect of a mortgage 


held by her on land in another state, although it was made to 
4 
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appear that the land covered by the mortgage was taxed in the 
State where it lay. 

The opinion is reported in Atlantic Reporter. 

The judgment was affirmed. 


OTHER DECISIONS RENDERED. 

The Delaware, Lackawanna and Western Railroad Company 
v. The Central Stock Yard and Transit Company. The judg- 
ment below was affirmed by a voteof 10 to2. Justice Dixon read 
a dissenting opinion in which he held that the business of the 
Stock Yard Company was a public business. This being true, the 
company was bound to deal with all members of the community 
impartially. They could contract with railroads and other cor. 
porations to aid them in their business. He believed that an 
injunction should issue. Justice Magie voted with him. 

Loftus v. The State. Judgment below affirmed. 

Smith o. Smith. Judgment below affirmed. 

Eleanor Jones v. Maria Davenport. Judgment below reversed. 

National Bank of Rahway »v. David Carpenter. Action 
brought to recover certain usurious interest. Judgment below 
reversed. 

Burner v. Betz. Judgment below reversed. 

Eliza Beseman v. The Pennsylvania Railroad Company. 
Judgment below affirmed for the reason given in the Supreme 
Court. 

The Staffordville Gravel Company v. Timothy Newell. A suit 
for ejectment. The judgment below was reversed. 

Margaret Clarentine v. Charles Landon. A bill filed by a 
trustee to obtain relief from a trust. Decree of the Court of 
Chancery affirmed. 

George Gaunt v. The State. Judgment below reversed, because 
of an error of the trial judge in ruling out certain evidence rela- 
tive to the whereabouts of the girl at the time when the alleged 
fornication took place. 

Crue v. Caldwell. Judgment below reversed. 

Delaware, Lackawanna and Western Railroad v. Emma 
Trautwein. Judgment below affirmed. 

Jones v. Davenport. Opinion by Chief Justice. Decree of 
Vice Chancellor reversed. 

Washer v. Ackerson. Judgment affirmed. No opinion. 

Dinwiddie v. Jersey City. Opinion by Magie, Judge. Judg- 
ment of Supreme Court reversed. 

Standard Underground Cable Company v. Attorney General. 
Decree of Vice Chancellor affirmed. 

Coney v. Coney. Decree below reversed. 





ADAMS v. ADAMS. 


Adams v. Adams. Decree below reversed. 

Pullen v. Pullen. Decrees of Court of Chancery affirmed. (1) 
Overruled deposition taken before the solicitor; and (2) the 
amount of alimony allowed. 

Hayes v. Berdan. Oral, opposed by Dixon and Garrison, J. 
Decree of V. C. Van Fleet reversed, on the ground that a Court of 
Equity had jurisdiction and ought not to have declined to exercise 
it, especially since the statute of limitations have prevented an 
action at law. ‘To reverse, 7; to affirm, 5. 

Speiden v. Parker. Decree below affirmed. 

Bickley v. Schlag. Oral opinion by Dixon, J. Decree below 
reversed. 

Lane ©. Washington Insurance Company. Opinion by Garri- 
son, J. Decree below affirmed. 

Sterling v. Petter. Judgment below affirmed, 11 to 1. Dixon, 
J, to reverse. 

Morrison v. Inglis. Opinion by Magie, J. Decree below re- 
versed. 





EVIN M. AND JOHN M. ADAMS, EXECUTORS, &c, OF JOB ADAMS, DEC'D, APPELLANTS, 
AND REBECCA ADAMS, RESPONDENT. 


(Court of Errors and Appeals.) 


Orphans’ Court.—Practice of to Decree in interest, in a proceeding to which others 
Distribution — Decree Must be Made _ interested are made parties, and will not be 
Upon Application of a Party in Interest— exclusive of any having no notice of the 
Notice. 1. Whether the first section of proceeding: the usual notice that the 
the act of March 26, 1872, now comprised executor or administrator cum testamento 
in 2151 of the Orphans’ Court Act, and  annezo, will state and settle his accounts, 
empowering Orphans’ Courts to decree dis- _ will not be sufficient to render the decree con- 
tribution of the estates of testate decedents clusive as to a legatee having no other 
settled therein, among the persons entitled _ notice. 
by the provisions of the will, is within 3. The provisions of 3146 of the Orphans’ 
legislative power to enact, quere. Court act as construed in Exton v. Zule, 

2. If authority to make such decrees was 1 McCar. 501, distinguished from those of 
conferred on Orphans’ Courts, the decree 151. 
must be made on the application of a party 


On appeal from the decree of the Court of Chancery made on 
advice of Vice Chancellor Bird. 

Argued at the November Term, 1889. 

Mr. Pancoast for appellants. 

Mr. Potter for respondent. 

The opinion of the Court was delivered by 

Maaik, J.: The bill in this cause was filed by Rebecca Adams, 
the respondent, to procure a construction of the will of her de- 
ceased husband, which, she claimed, gave her a life interest in the 
residue of his estate. It charged that the executors, who are 
appellants, had settled the estate in the Orphans’ Court of the 
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proper county, and on such settlement $6,859.11 had been deter- 
mined to be in their hands for distribution under the will. The 
executors and legatees were made parties defendant and the prayer 
was, that if, by the true construction of the will, the widow was 
entitled to the interest she claimed the executors should account 
for and pay the same to her. 

To this bill the executors filed a plea, admitting the will and 
settlement as charged, but setting up in bar of the relief prayer, a 
decree of said Orphans’ Court, directing them to pay certain be- 
quests and then to distribute and pay the remainder to persons 
named in theeighth section of the will among whom the widow 
was not included. It further averred that the decree had been 
complied with by them. 

The widow, having obtained leave, amended her bill by adding 
a statement of the decree of the Orphans’ Court set up in the plea, 
and charging that it had been without notice to her, unless the 
statutory notice of the settlement of the executors’ accounts con- 
stituted such notice. 

The prayer of the amended bill was that the distributees named 
in that decree should be directed to account and pay to her what 
she should be found entitled to under her husband’s will. 

The record shows that the cause was brought to hearing on the 
amended bill and the plea previously filed, which, at the request 
of the solicitor of the appellants and with the consent of the 
respondent’s solicitor, was considered as if it had, in fact, been 
interposed to the amended bill. 

The plea was determined to be sufficient and overruled, and the 
court proceeded to construe the will and thereupon gave to the 
widow by decree substantially the relief asked for in the amended 
bill. 

Appellants first challenge the correctness of the conclusions 
below, in respect to the overruling of the plea. Their contention 
is that the Orphans’ Court acquired jurisdiction to make the de- 
cree set up in the plea, by the provisions of the first section of the 
act of March 26, 1872, (Laws 1872, p. 47), which is now comprised 
in $151 of the Orphans’ Court Act (Rev. 785); that the decree 
pleaded was conclusive on respondent in respect to the distribution 
of her husband’s estate, and therefore was a complete bar to her 
bill. 

That section in terms empowers Orphans’ Courts to decree distri- 
bution of the estates of testate decedents, among persons entitled 
thereto by the terms of the will whenever the executor or adminis- 
trator with the will annexed his settled the accounts in the court 
making such decree. 

Anadjudication respecting the distribution of property under the 
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terms of the will necessarily involves a construction of those terms, 
Hill v. Bloom, 14 Stew. 276. Respondent contends that the 
judicial construction of wills has long been recognized as part of 
the jurisdiction of the Court of Chancery; that the constitution 
restrains the legislature from abstracting from that court any part 
of its jurisdiction; and that legislation conferring such jurisdiction 
on another court is within the constitutional prohibition. It has 
not been thought necessary to determine the point thus pre- 
sented, which was not argued on the part of the appellants. 

Assuming that the Orphans’ Court by this legislation was em- 
powered to make such a decree as that pleaded, the question pre- 
sented is, whether the decree made was conclusive against respon- 
dent so as to bar her from the relief asked by her bill. 

If brought into court by due process or notice. the decree must 
bind her; if not, the proceeding as to her was coram non judice. 

As the bill charged that the decree was made without other no- 
tice than the usual notice that the executors would state and settle 
their accounts, and as the plea showed no other notice, it must be 
considered none other was given. Did such notice give jurisdic- 
tion to the Orphans’ Court with respect to respondent ? 

Appellants contend that it did and base their argument on the 
construction heretofore given to the legislation now forming $146 
of the Orphans’ Court Act (Rev. 734), which now directs such 
courts to decree distribution of the estates of intestates after set- 
tlement. This legislation was originally introduced by the act of 
March 2, 1795 (Pat. 153), and as then enacted and as it continued 
for many years, it empowered the Orphans’ Court to make such 
decrees. But as it was held that such a decree was necessary to 
enable a distributee to enforce his claim for his share, the effect 
was that the decree of distribution followed the settlement as by 
the revision it is required to do. Ordinary v. Smith’s, Exr., 3 Gr. 
92; Exton v. Zule, McCar. 501; Ordinary v. Barcalow, 7 Vr. 15. 

In Exton v. Zule, supra, Chancellor Green, sitting as Ordinary, 
with the assistance of C. J. Whelpley, hold that under this legis- 
lation (now §146), a decree of distribution of the estate of an intes- 
tate made without other notice than that given for the final settle. 
ment would be conclusive as between the administrator and any 
person claiming a share of the estate as next of kin. But he was 
careful to distinguish between the effect of such decree upon the 
administrator and the claimants to distributive shares and its effect 
upon such claimants as between themselves. ‘‘If a party,’’ he 
says, ‘‘entitled to a distributive share is by the decree deprived of 
his rights without actual notice and without a hearing, his only 
remedy is against the distributees who have received the estate.”’ 
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This doctrine the same Chancellor again expressed in Sayre v. 
Sayre, 1C. E. Gr. 505. 

The decision in Exton v. Zule emanated from high authority and 
has stood unchallenged for many years. . Appellants rely on it but 
urge that the opinion expressed respecting the conclusiveness of 
such decrees upon claimants to distributive shares as between 
themselves, was not necessary to the decision either of that case or 
of Sayre v. Sayre and ought not to be followed. Nevertheless the 
opinion is in accord with the English cases upon the force of ad- 
ministration decrees—which cases are cited in the opinion in Exton 
v. Zule—and with reason. For no good ground can be urged for 
adjudication plainly designed solely for the protection of the repre- 
sentative of an estate, to conclusively protect other persens in re- 
taining the whole or a part of that estate as against the real own- 
ers, who had no notice and no opportunity to be heard in the pro- 
ceeding. 

Therefore $151 should be construed as $146 was; the plea in this 
case in my judgment ought to be held to be no bar to the relief 
claimed by the amended bill against the distributees, because as to 
them the decree was not conclusive under the circumstances. 
But Lam also of opinion that $141 will not bear the same con- 
struction as to notice, which was thus given to $146. 

The latter section relates to moneys in the hands of an adminis- 
trator, which by express provision of the law are to go to specified 
next of kin. <A decree identifying those persons, determining 
their relationship to the intestate and fixing the share of each, 
being necessary to afford them a complete remedy against the ad- 
ministrator, isa natural sequence of and may be expected to fol- 
low upona settlement. Notice of such settlement may well be 
held to be notice of the accompanying proceeding. 

The section now in question relates to moneys in the hands of an 
executor or administrator cum testamento annexo, the destination 
of which is fixed, not by law, but by the provisions of a will. A 
decree is not necessary to enable a legatee to enforce his right. In 
re, Eakin, 5 C. E. Gr. 481 ; Ordinary v. Barcalow, ubi sup. More- 
over by the terms of this section the action of the Orphans’ Court 
can only be evoked by the application of a party in interest. A 
decree need not and would not be expected to follow a settlement. 
Notice of the settlement therefore cannot be considered to give no- 
tice of a proceeding not a natural sequence of the settlement and 
which may or not be applied for or initiated. The better view is 
that this proceeding commenced by one party must bring in all 
others interested as parties, which in the absence of a presented 
notice, can only be done by reasonable, actual notice to them. 








co 
th 
ri 
th 


cu 
ap 
fel 
sal 
wa 
He 
the 
be 
Th 
exe 
I 
spc 
tes! 
tion 
1 
the 
as 
and 
sal 
S 
tion 
spor 
reas 


Ev 
—Cor 
1881, 
to test 


1 
ad 


oe bigots: ¢ 











— ' " 
Tesi a a AP al Cs aN et Sn De BE Kor 


BIG aA Beh bem 


RICE wv. RICE. 55 


For these reasons I deem the decree no bar to the bill of respon- 
dent and it was properly overruled. 

The petition of appeal questions the decree in respect of the con- 
struction given to the will of Job Adams. The brief of counsel 
contains no argument in support of this part of the appeal. For 
the reasons given by the Vice-Chancellor I conclude that he 
rightly construed the will to give to the widow a life interest in 
the residue. 

But the decree goes farther than the opinion below or the cir- 
cumstances shown in the pleadings warrant, in that it directs the 
appellants, the executors, to be charged in the accounting with in- 
terest on the $6,895.11 from the death of the testator until the 
same was paid by them to the legatees. 

The adjudication by the Orphans’ Court that the sum named 
was In the hands of the executors, was conclusive upon respondent. 
Her bill rests upon the settlement as fixing the amount with which 
the executors were charged. The sum must therefore be taken to 
be the whole amount with which the executors can be charged. 
There is nothing to justify an additional charge on appellants as 
executors. 

It is not intended to express any opinion as to the right of re- 
spondent toa portion of the fund, as interest from the death of 
testator. How the fund is made up does not appear, and the ques- 
tion is not properly before us. 

The decree should be modified by striking out the part directing 
the executors to be charged with the interest above mentioned, but 
as the court below would doubtless have modified it, on motion, 
and as no point was made thereon in the argument here, the rever- 
sal for modification should be without costs. 

Since the argument appellant’s counsel has presented an addi- 
tional point, not contained in the original brief, and on which re- 
spondents’ counsel has had no opportunity to be heard. For this 
reason the point has not been considerea. 


RICE ». RICE. 
(Court of Chancery of New Jersey.) 


Evidence.—Divorce—Husband and Wife divorce on the adultery, and may be pun- 
—Contempt.—Under the act of Feb. 16, ished for contempt for disobedience to a sub- 
1881, a husband or a wife may be compelled _peena to appear and testify in such a suit. 
to testify for each other in proceedings for 

On motion to attach for contempt. 

Conclusions filed Jan. 6, 1890. 

Mr. McPherson and Mr. Vroom for the motion. 

Mr. Barton and Mr. Lanning, contra. 

Brrp, V. C.: This suit is for divorce on the ground of adultery. 
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The wife is defendant and was subpoenaed by the complainant to 
appear before the master and to give evidence in behalf of the 
complainant. She refused so to appear. Her counsel urge that 
she is not in contempt for this disobedience, for the reason that 
being a married woman she was not a competent witness. It seems 
to be the belief of counsel that the several modifications of the 
common law rule have not gone far enough to enable the husband 
or wife in proceeding for divorce on the ground of adultery to 
compel each other to give evidence for or against himself or her- 
self. ‘The latest provision was approved Feb. 16, 1881, and it en- 
acts: ‘*That any husband or wife may give evidence on their be- 
half, or for or against each other, in any proceedings in this State 
for divorce on account of adultery, any law of this State to the 
contrary notwithstanding.’’ The insistment is that this language 
is permissive simply and not compulsory, so that while either may 
testify neither can call upon the other. This view does not satisfy 
the spirit or language of the provision, both of which manifestly 
show that the legislature had regard to the ordinary hostile atti- 
tude which suitors, especially in such cases, occupy towards each 
other. The language is not only, ‘‘may testify in his or her own be- 
half,’’ but ‘‘also for or against each other.’’ This for or against each 
other has but little if any significance beyond what was already 
fully provided for, if it was not intended that either might be 
called by his or her adversary. It seems to me this section is as 
broad in its scope asif the legislature had said either party may 
be called and sworn and examined as other witnesses. 

This leads me to the conclusion that Mrs. Rice was guilty of 
contempt ; but as she acted under the advice of her counsel who, 
I have every reason to believe, were honest in their judgment, t he 
Court will be satisfied if Mrs. Rice pays the costs of these proceed- 
ings and appears before the master at his next sitting to take testi- 
mony in this cause without further notice. 


HOPKINS, EXRS., v. MEIRS, ET. AL. 


(Court of Chancery of New Jersey, Jan. 12, 1890.) 


Sale of Lands in Another County—Conveyances— Mortgage— 
Recital in a Deed as Notice. 


On bill to foreclose. 

Opinion filed. 

Lands lying in twocounties, Monmouthand Ocean, were subject 
to a mortgage which was recorded only in Monmouth county. 
The mortgagee having died, the lands were sold by his administra- 
tor for the payment of his debts under proceedings taken in the 
Orphans’ Court of Monmouth county, and by virtue of an order 
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made by that court, but without any application to the Orphans’ 
Court of Ocean county or any order of that court authorizing or 
confirming the sale as required by the statute. Rev. 772 Sec. 90; 
792, sections 179, 180, 181, 182. The administrator sold lands in 
both counties to the defendant, Meirs, and the Orphans’ Court of 
Monmouth county in their order confirming the sale recited that 
the land was subject to a mortgage for $1,200, and the administra- 
tor’s deed was made expressly subject to the payment of it. The 
defendant, Jackson, purchased of Meirs the parcel of land situate 
in Ocean county, and insists in this suit that he holdsit free of the 
mortgage because the mortgage was not recorded in Ocean county. 

Mr. G. C. Beekman for complainant. 

Mr. S. M. Schanck for defendant, Meir. 

Birp, V.C. Held, that the provisions of the statute not having 
been complied with and the Orphans’ Court having only such 
jurisdiction as is conferred by statute the order made by the 
Orphans’ Court of Monmouth county was without effect to convey 
title to land in Ocean county. As to the necessity of pursuing 
fairly and fully the provisions of statutes conferring jurisdiction 
he cited Stiers v. Stiers, 20 N. J. L. (1 Spen.) 52; Den. v. Lambert, 
13 N. J. L. (1 Gr.) 182; Ludlow v. Ludlow, 4 N. J. L. (1 South.) 
189, 190; Tenbrook v. McColm, 10 N. J. L. (5 Hals.) 333, 334; 
Bray v. Neill, 21 N. J. Eq. (6 C. E. Gr.) 348, 348; Gray v. Fox, 
LN. J. Eq. (Sax.) 260. 

As to the claim that Jackson was a bona fide purchaser for 
value he held that since the deed from Meir to Jackson expressly 
referred to the deed from the administrator to Meir and to the 
record thereof in the clerk’s office of Monmouth county, and 
since this deed expressly referred to the mortgage and declared 
that the sale was made subject to the payment of it, Jackson had 
ample notice of the claim of title upon which he must rely. On 
this point he cited Brewer v. Marshall, 19 N. J. Eq. (4 C. E. Gr.) 537, 
541; 2 White v. Melor, L. C. 124, 125, 129; Roll v. Rea, 1 N. J. 
L. (21 Vr.) 204. ) 

A decree was ordered sustaining the complainant’s mortgage as 
against the defendant, Jackson. 


BREARLEY v. OLIPHANT & CO. 
(New Jersey Supreme Court, November Term, 1889.) 
This case was held in the District Court of Trenton, and judg- 
ment was given for Brearley. Oliphant & Co. took an appeal to 


the Common Plens. 
The only date that appeared upon the state of the case filed was 


of the day on which the judge signed it, and on motion to dismiss 
the appeal, because it did not appear on the state of the case, or 
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elsewhere, that the appeal had been taken within the time limited 
by statute,— 

STEWART, P. J., dismissed it on the authority of Loftus v. Pas- 
saic, 44 N. J. N., (14 Vr.) 357, stating further that the jurisdiction 
of every inferior Court must appear on the record, ete. 

Mr. Samuel Oliphant and Mr. George M. Robeson obtained a 
rule to show cause for a mandamus to reinstate the appeal. 

Mr. McPherson showed cause. 

THE SUPREME Court, at the November Term, 1889, granted a 
mandamus, directing the appeal to be reinstated and the cause to 
be heard. 

Note.—No opinion was filed, but the decision is interesting as showing a tendency on 
the part of the Supreme Court to relieve the District Courts and the Common Pleas in 
hearing appeals from the disabilities of inferior tribunals in the opprobrious sense, in 
which that term has been applied to courts held by justices of the peace. The District 
Courts and the Common Pleas on appeal are, of course, confined to their statutory powers, 
but the Common Pleas is not obliged to decline to hear an appeal, merely because it does 
not appear on the face of the papers that the appeal was perfected within the prescribed 
time. We do not understand that the settlement of the state of the case within the time 
limited is a condition precedent to the jurisdiction of the Common Pleas. It may be good 
ground for dismissing an appeal, but if by consent of counsel the agreement upon a state of 
the case is delayed and a settlement is afterwards made by the judge, the Common Pleas 
is not deprived of its jurisdiction, although this cannot be given nor preserved by consent 
of counsel, Ep. 


COURT OF CHANCERY OF NEW JERSEY. 


(Abstract of Decisions Rendered February 4, 1890.) 
WILSON vr. WILSON. 
Wills—Heirs—Issues—Eaecutory Devise. 

On motion to dismiss a bill under Rule No, 224. The bill related 
to the rights under a will devising land in Monmouth county. The 
will contained a devise substantially as follows: ‘All the remainder 
of my estate wheresoever I give and devise to my daughter Helena 
and her heirs forever, and in case she should die without heirs I 
give all that remains to my nieve and her heirs,’ with a provision 
that in case Helena died and her husband survived, then he should 
have the estate. It was contended that Helena took only for life. 

THe CHANCELLOR held: That heirs meant issue or heirs of the body; 
that the meaning was that if she died without issue the estate 
should go over; that the daughter took a fee subject to the execu- 
tory devise to Elmira Norton and that the daughter’s children had 
no interest in the estate. 

Motion to dismiss was refused. 


DUMONT v. DUMONT. 


Will— Undue Influence. 
On appeal from Union County Orphans’ Court. Opinion by the 
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Chancellor. The will in question was made by Mrs. Dumont who 
bequeathed her estate worth about $45,000 to her various children 
and other relatives, but gave only $1,000 to her son William, stat- 
ing expressly as a reason for it that he, as his father’s partner and 
successor, had had the benefit of his father’s business and had in 
this way received his full share of the estate, and that he had de- 
clined to contribute to her support out of the property he had thus 
received. 

The opinion described in detail the circumstances of the family, 
showing how Mrs. Dumont and her son Theodore had insisted 
that William should contribute to her support, because he had 
taken the business and that Theodore had quarrelled with him and 
had frequently talked with his mother about William’s conduct. 
It appeared that Theodore lived with his mother and William did 
not, but William was not denied access to his mother’s house. It 
was insisted that the will was unduly influenced by Theodore; and 
that he had used means to terrify his mother and that he procured 
a lawyer to draw the will and paid him for it and obtained the 
subscribing witness. 

THE CHANCELLOR held: That the party alleging undue influence 
must prove it either by actual proof or presumption, but that the 
evidence did not sustain the allegations that Theodore had terri- 
fied his mother or obtained the lawyer or subscribing witness, but 
that it appeared that he really believed his brother should have 
given his mother the support and tried to make her believe it; aud 
that the lawyer who drew the will had not been told by Theodore 
anything about William, but drew the will of Mrs. Dumont by 
her directions and in her presence while she was in the full posses; 
sion of her mental faculties. The mere fact that the testator was 
influenced by the opinion of her son was not sufficient to avoid 
the will. 

The decree of the Orphans’ Court was affirmed. 


COUDERT »v. SAYRE. 
Covenant Restricting Use of Land—Rights of Purchasers— 
Bill for Relief from Covenant—Relief Denied. 

The complainant asked to be relieved from the obligation of a 
covenant in a deed restricting the use of the land conveyed to him 
by the deed. He purchased a tract of four acres of land from John 
G. Vose and the deed contained a covenant that the land should not 
be used for any kind of slaughter house, distillery, brewery, fac- 
tory, etc., or for any other purpose that might be unwholesome or 
injurious to the neighborhood as a place of residence, nor for any 
building other than one dwelling house with a stable and coach- 
man’s house, and appropriate offices of a gentleman’s country resi- 
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dence. The deed contained a clause providing that the covenant 
should run with the land and bind all the grantees, and that it 
night be enforced by any of the grantees of any of the other por- 
tions of the tract belonging to the grantor at Montrose, and that 
there should be no personal liability except while the grantee was 
personally the owner of the land. The covenant was in accordance 
with the contract of sale and was fixed and paid in view of the 
covenant. 

John G. Vose conveyed an adjoining plot to Samuel Schock, 
subject to a similar covenant, except that two houses were allowed 
to be built on this plot. He conveyed part of this to the defend- 
ant subject to the same covenant, and the defendant built a fine 
residence upon it with a stable, etc. 

The complainant afterwards sold a quarter of his plotand the pur- 
chaser built a house upon it. The complainant is precluded by 
the covenant from making any use of his remaining lands and the 
defendant has declined to consent to any modification of the cov- 
enant. The deed to the complainant was made with reference to 
a map in which the whole tract was laid out in large plots and the 
complainant’s lot was a part and not the whole of one of these. 
After this conveyance and after the deed to Schock, John G. Vose 
made and filed another map dividing the land into much smaller 
plots and the complainant insists that Montrose instead of being a 
neighborhood of a few large country places, has become a popu 
lous village, and that in view of the changed conditions and after 
the lapse of twenty years he should be relieved of the obligation 
of his covenant and permitted to use his land. 

Van Feet, V. C., said: This is a case of extreme novelty. 
There is no question but that the covenant was deliberately made 
and fully agreed to; there is no suggestion of fraud or mistake. 
The only question is whether under the circumstances he is entitled 
to be relieved from the obligation of it. The Vice-Chancellor 
stated the facts and said: There is no doubt that a man owning 
land may make such disposition of it or restriction upon its use, as 
he may see fit, subject only to the restriction that it shall be rea- 
sonable and not contrary to public policy, norin restraint of trade. 
There is no contention that the covenant when made was con. 
trary to public policy. 

It has been held that covenants in regard to building are not 
contrary to public policy. 

Deeds restricting the use of land have been sustained, citing 
vases in England and New York. 

It follows that the covenant was effectual in putting a burden 
upon the land to be benefited in favor of the land of the grantor, 
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and, therefore, the defendant in coming inte the land has acquired 
the benefit of the covenant. 

It has given him protection of his land from close building up, 
from obstruction of light and air and free prospect. 

I think it must be held that such a covenant runs with the land 
and might be enforced at law by the owner of the land against the 
grantor. 

There is a distinction between this case and the case of 
National Bank of Dover v. Seeger, 10 C. E. Gr., in that the coven- 
ant in that case related to a particular line of personal conduct, 
while in this the covenant relates to the use of the land and con- 
fers a benefit upon if. 

The complainant’s right, however, does not depend upon his 
right to maintain an action at law. 

The expressed purpose of the covenant was to maintain an ease- 
ment in servitude. Such aright when not against public policy 
will be held to go with the land, and any one who holds the title 
will have a right in equity to the protection of his right whether 
he has an action at law or not, citing Kirkpatrick v. Peshine and 
other cases. 

The complainant insists that the grantee has released the right. 
This is true to a certain extent. Two houses were allowed to a 
plot, but this was a year after the conveyance to Mr. Schock. 
One person is without the least shadow of power to affect the 
right of another in land. Secondly, he insists that the sale was 
made with reference to a certain map filed. No map was ever filed 
until 1868. This map made an entire change in arrangement. The 
size of the lots was reduced. There was an entire change in the 
character of the place. Instead of large plots there is now a popu- 
lous village. It is insisted by the complainant that he bought by 
reference to the map of 1867, and that he hada right to suppose 
this map would be abided by, and that the grantor having after- 
wards made a new map and changed the whole plan, the complain- 
ant was absolved from obligation, referring to Duke of Bedford v. 

sritish Museum ; Columbia College v. Thacher. 

There is a difference between declining to enforce specific per- 
formance and refusing to make a decree before breach that the 
covenant is invalid. Ido not think the complainant has shown 
any title to equitable relief. Decree for defendant with costs. 





PROTECTION FOR RAILROAD by the New Jersey Law JouRNAL that 
CROSSINGS. the legislature should require of the rail- 


The Newark Journal has taken and reit- road companies greater safegnards against 
erated the suggestion made some time ago accidents at level crossings. It refers to 
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the non-suit granted under the ruling of the 
Supreme Court in the case of Mary L. 
Bennet, a deaf mute, against the New York 
and Greenwood Lake Railroad Company, 
and says: 

“For the second time a non-suit was grant- 
ed yesterday in the case of May L. Bennett, 
a deaf mute, who sued the New York and 
Greenwood Lake railroad for damages for 
injuries received at a crossing at which no 
flagman was stationed and no precautions 
taken by the company against accident. 

“There was ample evidence of the com- 
pany’s neglect, and it could have been 
shown that the ordinance of the city re- 
specting safeguards at crossings had been 
violated by the company if the evidence 
‘could have been admitted. The State law 
makes no requirement upon the company 
other than giving warning by bell or 
whistle upon approaching a crossing and 
therefore the local ordinances have no 
bearing in a suit for damages. 

“This law was enacted about 50 years 
ago when railroads were few, the traffic 
light and the population of the State sparse. 
The precautions required by law were suffi- 
cient for that time. In half a century there 
has been an enormous increase in railroads 
and railroad traffic, the population of the 
State. has increased from 320,823 to 1,278,- 
033, cities and towns have grown up and be- 
come thickly populated and a thousand 
agencies have sprung into existence to stim- 
ulate the activity of peopleand make 
thoroughfares of the railroad crossings. 

“But in 50 years the law prescribing the 
precautions to be used by railroad compan- 
ies at crossings have remained unchanged. 
The municipalities have attempted to es- 
tablish their own regulations, but with in- 
different succes, as the wholesale slaughter 
at exposed crossings show. The best they 
can do is to exact a fine, while in suits for 
damages for death the railroad company 
finds a convenient refuge behind the plea of 
contributory negligence. 

“The legislature should at once change 
the law by making it obligatory upon the 
railroad companies to protect their tracks 
with gates and fences until a plan could be 
mutually devised by the companies and the 
State to abolish grade crossings. Such an 


enactment would largely reduce the annual 
mortality in this State at the railroad 
crossings, and it would expedite the adop- 
tion of a plan of abolishing grade crossings 
altogether.” 

This recommendation is quoted and 
strongly approved by the Jersey City Jour- 
nal, and we trust it will be taken up and in- 
sisted on by the newspapers, until the legis- 
lature is compelled by public opinion to re- 
quire the railroad companies to make the 
crossings of public streets reasonably safe 
for the use of men, women and children 
constituted, as they are rather than as the 
courts seem to think they ought to be. One 
step toward such legislation has been made 
in the introduction of a bill or resolution 
referring the matter to the State Board of 
Assessors to devise and recommend a plan 
to be adopted. 





ACCIDENTS—NEGLIGENCE. 


Some light is thrown on the subject of 
negligence by decisions on accident insur- 
ance politics. The Law Quarterly contains 
the following note: 

“ An accident, according to Dr. Johnson, 
is ‘something which happens unforeseen.’ 
It is, however, proverbially the unexpected 
which does happen, and to this persuasion 
in the minds of the prudent Accident In- 
surance companies owe their prosperity. 
3ut such companies insure against accidents 
strictly, and are, therefore, justified in ex- 
cepting from their politics, death or acci- 
dents caused by ‘exposure to obvious risk,’ 
which the Court of Appeal in Cornish v. 
Accident Insurance Co., 23 Q. B. Div. 453, 
interpreted as meaning risk which either is 
or ought to be obvious to the assured. This 
interpretation or qualification is reasonable, 
because in such a case the disregard of the 
danger is either wilful or reckless. It is not 
quite so clear that the evidence in the par- 
ticular case justified the presumption of 
wilful or reckless exposure. A man who is 
neither short-sighted nor deaf may cross a 
main line in broad daylight and get killed 
without being guilty of any recklessness. 
Evidently the jury if left free would have 
come to a different conclusion from the 
Court. In Cole v. Accident Insurance Co., 
61 L. T. R. 227, the insured drank some 
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poison in mistake for medicine and died. 
Here was an unmistakable accident, but the 
policy excluded death ‘ by poison or inten- 
tional self-injury,’ and the Court held that 
there was no ambiguity which would justi- 
fy it in adopting Tindal, C. J.’s rule in 
Borradaile v. Hunter, 5 M. & G. 639, and 
construing the words most strongly against 
the insurers. The moral of these cases is 


that persons should not enter into improvi- 
dent contracts in the shape of policies full 
of pitfalls. 


AMERICAN AUTHORITIES. 


The London Law Quarterly, for January, 
in an editorial note, says : 

“It is to be regretted that so eminent a 
judge as Fry, L. J., should be reported as 
calling the citation of American authorities 
‘ waste of time’ (Re Missouri Steamship Co., 
42 Ch. Div. 330.) If they are irrelevant, 
or mere repetition of what is already in 
English authorities, the citation is, of 
course, a waste of time; so is the citation 
of irrelevant English authorities; but if 
they are relevent they may be of the 
highest value, not only for the intrinsic 
excellence of the judgments, monuments 
often of industry, learning and genius, but 
as independent commentaries on the princi- 
ples of the English common law or equity 
developing under new conditions among a 
‘noble and puissant nation.’ Lord Hals- 
bury was of course quite right in declining 


to receive them as of equal authority with 
the decisions of our own Courts; but this 
is no disparagement to their juristic ex- 
cellence, which, for the rest, has been many 
times acknowledged from the bench in 
reported judgments and dicta. 





LEADING ARTICLES 
CHANGES, 


IN EX- 


The Central Law Journal, St. Louis, Mo. 

Iceon Stream and Pond, by Solon D. Wil- 
son, Jan, 3rd; When May a Stranger Inter- 
vene in a Suit in Equity, by William Web- 
ster; Removal of Causes on Account of Pre- 
judice or Local Influence, by E. F. Ware, 
Jan. 10th; The Law in Relation to Commit- 
ment of Minors, by Lewis Hockheimer, 
Jan. 17th; Res adjudicata in Church Mat- 
ters, by William H. Burnett, Jan. 24th ; 
Mortgages to Secure Future Advances, by 
Isaac Huntsberger, Jan. 31st. 


The Columbia Law Times, January, 1890 
The Columbia Law Times, New York. 
Exoneration in the Law of Suretyship, 

by Edward Foote Dwight, LL B. 

The Journal of Jurisprudence and Scottish 
Law Magazine, January, 1890, T. & T. 
Clark, Edinburgh. 

Railway Law of 1890. Precedence of 
Counsel in the Lords. The Swearing of 
Affidavits. Voting Difficulties. ; 
The Law Quarterly Review, Jannary, 1890, 

Stevens & Sons, 119 Chancery Lane, 

London. 

Private International Law as a branch of 
the law of England, by A. V. Dicey; 
Remainders after conditional fees, by F.”W. 
Maitland; The Right of Aliens to Enter 
British Territory, by W. F. Craies; The 
French Schools of Law, by Malcolm 
Mellwraith , The Trustee Act, 1888, by A. 
Watson Evans; Children of Naturalized 
British Subjects, by L. L. Shadwell; Derry 
v. Peek, in the House of Lords, by Sir W. 
R. Anson; The Superiority of Written 
Evidence, by J. W. Salmond; A Modern 
Hindu Code, by Sir A. Lyall, K. C. B. 

The American Law Register, December, 1889, 
The D. B. Canfield Co., Philadelphia, Pa. 
The Commerce Clause and the State, by 

A. H. Wintersteen. Important note on 

the power ofa wife to sue her husband, 

alone and without any trustee or other third 
person,at law and not in equity,and under or- 
dinary circumstance and not in cases of de- 
sertion or other special] statutory power, by 

Horace M. Rumsey. 

Weekly Law Bulletin, Columbus, O. 

Centennial of the U. 8. Supreme Court, 
by Hon. Joseph Cox. Non-liability of 
masters for injuries to servants through the 
negligence of fellow-servants, February 3d, 

Virginia Law Journal, Richmond, Va. 

Codification. Mr. Fields’ answer to Mr. 
Carter, January 2d. 

The Albany Law Journal, January, 1890. 
Weed, Parsons & Co., Albany, N. Y. 

Law and Doctors in New York, by 
Charles Z. Lincoln, Jan. 18th and 25th. 
Peabody, ex rel, Peabody v. Chicago Gas 
Trust Co. Corporations: Powers to pur- 
chase and hold or sell the capital stock of 
other corporations. Trusts. 





BOOK NOTICES. 


Digest of Insurance Cases, embracing the de- 
cisions of the Supreme and Circuit courts 
of the United States, of the Supreme and 
Appellate courts of the various states and 
foreign countries, upon disputed points 
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in fire, life, marine, accident and assess- 
ment insurance, and affecting fraternal 
benefit orders, with references to the an- 
notated cases in Law Journals. For the 
year ending October 31, 1889, by John A. 
Finch, Indianapolis; The Rough Notes 
Company, Publishers. 
This is a volume of nearly 200 pages, and 
contains a complete digest and index of all 
the insurance cases published in Rough 


Notes for the year ending Oct. 31, 1889. 
The arrangement of digest is a simple one 
and very handy. There is also a table of 
cases and a very thorough index. It is a 
useful book for reference to the latest 
cases in insurance. 

Void Execution, Judicial and Probate Sules, 
and the legal and equitable rights of 
purchasers thereat, and the constitution- 
ality of special legislation, validiating 
void sales, and authorizing involuntary 
sales in the absence of judicial proceed- 
ings. Third Edition. Revised, en- 
larged and brought down to date. By A. 


C. Freeman, Central Law Journal Co., St. 

Louis, 1890. 

It is thirteen years since the first edition, 
and three years since the second edition of 
this book was published, and we are glad to 


see the work revised and brought down to 
date. It speaks well for the work that so 
soon after the appearance of the second edi- 
tion another edition should be necessary. 
It is a work on an important subject, and 
on one which is not readily accessible in 
the ordinary books. The principal subjects 
as discussed by the author are indicated by 
the divisions into which he has divided his 
work, and are as follows: Sales void, be- 
cause the court had no authority to enter 
the judgment or order of sale ; sales void be- 
cause of errors or omissions subsequent to 
the judgment, or order of sale ; the confirm- 
ation and deed; the legal and equitable 
rights of purchasers at void sales; the 
constitutionality of curative statutes ; and 
the constitutionality of special statutes 
authorizing involuntary sales. 

A Treatise on Oriminal Procedure, by Stewart 
Rapalje—Bancroft-Whitney Co. San 
Francisco, Cal., 1889. 

The reputation of the author of this 
work is a sufficient guaranty that a work 
which bears his name will fulfill the pur- 
pose for which it was written. It is a very 
convenient and useful book for practitioners 
interested in this branch of the law, and 


like the other volumes of the “ pony 
series,” it embraces a great deal within a 


small space. 
The plan upon which this book has been 


written, the author says in his preface, is to 
take up a prosecution for crime at its 
earliest possible stage, the accusation or 
charge, and to follow it, step by step, to the 
end ; collating and citing the cases bearing 
upon each move on the part either of the 

nee or defense, and this from a 
asty examination of the volume. the 

author seems to have faithfully adhered to. 

The table of contents and the index are 

well prepared. 

A Treatise on the Wrongs Called Slander and 
Libel, and the Remedy by Civil Action for 
Those Wrongs, With a Chapter on Malicious 
Prosecution, by John Townshend, Fourth 
Edition, New York, Baker Voornis & 
Co., 1890. 

The third edition of this work is now 
more than twelve years old, and we are 
glad Mr. Townshend has been persuaded to 
prepare another. Of the work itself there 
is no need for us to speak. The changes in 


the text have been made by inserting 
additional paragraphs without changing 
the numbers of the old ones. The greater 
part of the additions are in the notes, in 
which the latest cases are referred to and 
discussed. 

About 1800 new cases have been 
cited and the book is larger by one hundred 
and twenty-nine pages. The chapter on 
remedy by injunction has acquired new in- 
terest by reason of the recent decisions in 
favor of it in the English Courts, and the 
hesitation of Judge Bradley to follow them 
in Kid v. Horry, 28 Fed. Rep. 773; 9 N. J. 
L. J. 330. The revision of the work for 
this addition appears to have been made 
with great thoroughness, and the author 
has kindly furnished us not only with a 
table of cases and of authorities cited, but 
also with a list of a great number of other 
books and pamphlets, where further in- 
formation may be found. 

The publisher’s part of the work is very 
well done. The type, printing and paper 
are very good. The index explains on 
every page that the reference is to pages, 
and in other ways it appears that the 
convenience of the reader has not been for- 
gotten. 

New Jersey Equity Reports, John H. Stewart, 
Reporter, Volume 45, Eighteenth 
Stewart, Trenton—The W. 8S. Sharp 
Printing Co. 

This volume of 946 pages contains the 
opinions in the Court of Chancery, the Pre- 


rogative Court at the October term, 1888 
and February and May terms, 1889, and 
also those on appeal in the Court of Errors 
at the November term 1888, and March 
and June terms 1889, with a thorough 
index and some good notes. 
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